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IRVING, J., FOR THE COURT:

1. Greg Mark Shorter was tried and convicted by a Warren County jury of aggravated assault. He
was sentenced to a term of eight years, with five years suspended, in the custody of the Mississippi
Department of Corrections. Shorter appeals and submitsthat thetria court committed reversible error by

(1) overruling his motion for adirected verdict, (2) failing to properly ingtruct the jury on the law of sdlf-



defense, and (3) overruling his maotion for a migrid dueto jury confuson. Finding no error, we affirm on
al issues.

FACTS
92. On the evening of Jduly 4, 2000, Shorter went to the apartment of his child’s mother and former
girlfriend, SheliaJenkins. Jenkins snew boyfriend, John Wallace, was present at the gpartment during that
time. What transpired next is the subject of dispute.
13 At the trid, the State presented Jenkins and Wallace as witnesses. Jenkins testified that Shorter
came to her house and stated that he wanted to seethe children' for the Fourth of July. Jenkins stated that
she told Shorter that the children were not at home. Shorter asked to come in, but she told him "no."
Shortly theregfter, Shorter was given permission to come in and tak to Walace. While the men were
taking, Shorter inquired about furniture located in the apartment and asked Wallace if he had bought it.
Jenkins tetified that Wallace then stood up and Stated, “Let’s take this conversation outside.”  Jenkins
dated that Wallace went outside and she and Shorter remained in the house. Jenkinsalso claimed that she
told Shorter that it wastime for him to leave. She dleged that Walace then came back in the house after
hearing this, and placed his hand on Shorter and told him that it wastime for himto leave. Jenkinstestified
that at no time did she see aweapon or anything in Wallace' shand, nor did she see Wallace hit or threaten
Shorter. The two men then started tusding, and Walace fell to the floor. Jenkins aso stated that, as
Shorter was leaving, he remarked, “You and your boyfriend have a nice life” Jenkins testified that she

discovered that Wallace was stabbed when she tried to help him up.

! Shorter and Jenkins had only one child together athough she had two other children from aprior
relationship.



14. Walace testified that Jenkins let Shorter come in the house and Jenkins and Shorter began having
aconversation. Walace clamed that Shorter was tdlling Jenkins that the two (Shorter and Jenkins) had
been together for eeven years and had a child together and then asked if they could get back together.
Walacetestified that Shorter then inquired about who paid for the furniture, and he (Wallace) told Shorter
that it was none of hisbusiness. Wallace testified that he then heard aknife click. Wallace further stated
that he told Shorter to leave, and he (Wallace) went outsde and told Shorter to come outsde. Walace
clamed that he walked around the street near Jenkins's car, and came up by Shorter’s van, but Shorter
would not come out. Walacetedtified that he did not have aweapon or anything. He stated that he came
back insde and raised his hand to tell Shorter it wastime to leave but did not touch him. Hetestified that
when he raised his hands, Shorter began stabbing him. Wallace tedtified that Shorter had the knife and
wiped the blood on Jenkins s clothes and told her, “1 hope you and your man have a happy life now.”

5. Shorter testified that he went by the gpartment to get the children. Hetestified that Jenkins|let him
in the house and that he and Jenkins began having a conversation. Shorter further testified that Wallace
then got up off the couch and got in his face and remarked, “ Come on, we can stle this, we can handle
thisoutsde.” Shorter claimed that Jenkins then grabbed Wallace by the arm because Wallace wanted to
fight. Shorter stated that he could smell that Wallace had been drinking. Shorter aleged that Walace then
turned and went out the door and kept caling him outside. Shorter claimed that he and Jenkins remained
in the house talking, and Wallace kept ydling for himto “come on outsde.” Shorter testified that Walace
then went toward his (Wallace' s) car. He aso testified that Wallace came back in the house and charged
a him. Shorter sated that Wallace “kept mumbling something and kept wanting to fight.”  Shorter also
stated that Wallace raised both hands toward him, and he was just defending himsdlf. Shorter’ s attorney

asked him whether he pulled the knife out during the dtercation, and Shorter replied:



Y es, when he come back in a me, yes, Sr. When he grabbed me | couldn’t redly tell

what he had in his other hand. But | kept fighting him off and breaking hishold and & the

same time trying to see what he had. But | couldn’t and he just kept yelling. So that is

whenl pulled my knife. 1 know he had something but | couldn’t tell what it was. Hedidn't

have it when he went out.
T6. However, on cross-examination, Shorter testified that he did not remember opening the knifeand
that it opened sometime during the struggle. At the close of the State’ s case-in-chief, Shorter moved for
adirected verdict on the ground that the testimony presented by the State was insufficient to raise aprima
fadie case againg him. Thejudge denied the motion. Additiond factswill be rdated during our discussion
of the issues.

ANALY SIS AND DISCUSSION OF THE ISSUES

(2) Motion for Directed Verdict
7. Shorter firgt contends that the trial court committed reversible error by overruling hismotion for a
directed verdict. Shorter clams that testimony offered by the State' s witnesses was contradictory and
insuffident to sustain a charge of aggravated assault. He dleges that no reasonable and fair-minded jury
could accept such contradictory evidence and find him guilty of aggravated assaullt.
T18. Our standard of review with regard to motions chdlenging the sufficiency of the evidence iswell
established. A directed verdict “ chdlengg[g| thelegd sufficiency of theevidence” McClain v. State, 625
So. 2d 774, 778 (Miss. 1993). “We are authorized to reverse only where, with respect to one or more
of the elements charged, the evidence so considered is such that reasonable and fair-minded jurors could
only find the accusad not guilty.” 1d.
T9. We find the evidence which is set forth earlier in this opinion is sufficient evidence to support

Shorter’ s conviction of aggravated assault. Although Shorter pointsto conflictsin Jenkins sand Wallace' s

tetimony, the law is well settled that “it is the role of the jury to evduate the veracity of witnesses.”



Montanav. State, 822 So. 2d 954, 965 (151) (Miss. 2002). Further, “it isthejury’ sprovinceto resolve
such conflicts, and the jury is free to accept the testimony of some witnesses and rgject that of others, in
whole or in part.” Id. a 966. An examination of the record does not revea a material contradiction
between the two witnesses' testimonies. Accordingly, we find that this issue lacks merit.

(2) Sf-Defense Instruction
110.  Shorter’s next two assgnments of errors, for the sake of clarity of discusson, will be trested as
one. Shorter first contends that the jury was never instructed that he did not have to prove that he acted
in sdf-defense and that this fallure to ingtruct rendered ingtruction S-3 confusing. He then concludes that
the end result was that he suffered unfairness and injustice.
11.  Our supreme court has congstently held that “when determining whether error liesin the granting
or refusa of various ingructions, we must congder dl the ingructions given as awhole” Smmons v.
State, 805 So. 2d 452, 476 (1137) (Miss. 2001). “When so read, if the ingtructions fairly announce the
law of the case and create no injustice, no reversible error will befound.” Id.
12. Ingruction S-3 reads asfollows:

The court ingtructs the jury that to make the stabbing of another person judtifiable on the

grounds of saf-defense, the danger to the defendant must be elther actual, present and

urgent, or the defendant must have reasonable grounds to apprehend a design on the part

of thevictimtokill him or to do him some greet bodily harm, and in addition to thishe must

have reasonable grounds to gpprehend that thereisimminent danger of such design being

accomplished. Itisfor thejury to determinethe reasonableness of the ground upon which

the defendant acts.

If you find from the evidence in this case that (1) Greg Mark Shorter was not in actud,

present and urgent danger, OR, (2) Greg Mark Shorter did not have reasonable grounds

to gpprehend adesign on the part of John Wallaceto kill Greg Mark Shorter or to do him

some great bodily harm, AND, (3) Greg Mark Shorter did not have reasonable grounds

to gpprehend that there was imminent danger of John Wallace accomplishing some greet

bodily harm to Greg Mark Shorter, THEN, Y ou may find that Greg Mark Shorter did not
act in necessary sdf-defense.



113.  Shorter objected to instruction S-3 at triad on anentirely different basisthan that raised on gpped.
We have gated that asserting grounds for an objection on gpped that differ from the ground given for the
objection at trid does not properly preserve the objectionfor appellate review. Montana, 822 So. 2d at
959 (112). Notwithstanding, we find that the jury was properly instructed as to the State’'s burden to
disprove Shorter’ sclaim of self-defense. Ingtruction S-1 setsforth the dements of aggravated assault. The
ingruction specificaly sated, “if you find from the evidence in this case beyond a reasonable doubot . . .
[that] . . . Greg Mark Shorter was not acting in necessary self defense, then you should find the defendant,
Greg Mak Shorter, guilty of aggravated assault.” In addition to ingruction S-1, the jury was given
ingruction D-5, which stated that “the court ingtructs the jury that the burden of proof is upon the State to
establish the defendant’s guilt of the crime charged in the indictment, ... but the State must prove the
Defendant’ s guilt beyond a reasonable doubt.”

14. Wefind tha while the jury ingructions did not specificdly satethat Shorter did not haveto prove
that he acted in sdf-defense, the language in the indructions dearly st forth the dements of the crimeand
informed thejury that the burden of proof was on the State to provethat Shorter did not act in salf-defense.
Therefore, consdering the ingtructions together, we find that the jury was properly instructed.

115.  In support of his argument that the ingtructions did not fairly announce the law of the case and
created injustice and confusion, Shorter relieson thefact that during jury ddliberations, the jury sent anote
to thejudge apparently for clarification of certain termsused in theingtructions on theissue of self-defense.
Shorter then moved for amistrid based upon thejury being confused about theingtructionsand the meaning
of the term “sdf-defense”  The judge denied the motion and stated that he thought the ingtructions were

adequate to ingtruct the jury.



16. The note at issue was not adequately made a part of the record. The record indicates that the
entire note was not duplicated during the copying process. The courts have repeatedly held thet “itisthe
duty of the gppellant to provide [a] record of the tria proceedings [when an error] is brought before this
Court.” InReV.R, G.R, and B.J.R. v. Dep't of Human Services, 725 So. 2d 241, 245 (116) (Miss.
1998). Similarly, “the appellants have the burden of insuring the record contains all facts necessary tothe
determination of the matters appeded.” Id. “A reviewing court cannot consder matters which do not
gppear in the record and mugt limit itsdf to the factsthat do appear intherecord.” 1d. Since Shorter failed
to fulfill his duty to supply a complete record by providing this Court with a copy of the entire note, we
dedline to discuss this issue any further. To do so would be speculation on our part as to the note's
content, and without a showing of what the tria court congdered and the reasonsfor itsruling, it issmply
impossible to gauge whether its ruling was correct or not.

117. THE JUDGMENT OF THE CIRCUIT COURT OF WARREN COUNTY OF
CONVICTION OF AGGRAVATED ASSAULT AND SENTENCEOFEIGHT YEARSINTHE
CUSTODYOFTHEMI1SS SSIPPI DEPARTMENT OF CORRECTIONS,WITHFIVEYEARS
SUSPENDED, ISAFFIRMED. ALL COSTSOF THIS APPEAL ARE ASSESSED TO THE

APPELLANT.

KING, CJ., BRIDGES AND SOUTHWICK, P.JJ., THOMAS, LEE, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR



